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1. INTRODUCTION 

1.1 The Human Rights Commission (‘the Commission’) is an independent Crown Entity which operates under the Human Rights Act 1993 (‘HRA’). The Commission has responsibility for advocating and promoting respect for, and an understanding and appreciation of, human rights in New Zealand society and encouraging the maintenance and development of harmonious relations between individuals and among the diverse groups in New Zealand society. 
1.2 The Commission welcomes the opportunity to comment on the Corrections (Mothers with Babies) Amendment Bill (the Bill) and supports the measures proposed.
1.3 The Commission has a longstanding interest in the protection, support and promotion of the right to breastfeed, and the main focus of this submission is on the contribution that the Bill makes to breastfeeding rights.  
1.4 This submission outlines relevant human rights issues, including in relation to breastfeeding rights and the rights of the child, and looks at the extent to which these are furthered by the provisions of the Bill. 

Summary of the Commission’s position

1.5 The Commission has considered the Bill in light of a set of principles it has developed in relation to the right to breastfeed, and is of the view that the Bill is both consistent with and supported by these principles and the human rights considerations that underlie them. 
1.6 It is the Commission’s view that the Bill further supports, promotes and protects of the right of women to breastfeed and of children to be breastfed.  The Commission strongly supports the Bill as a positive step towards greater legislative protection and promotion of breastfeeding.  

1.7 The Commission particularly supports the prominence given in the Bill to the best interests of the child, and the inclusion of the child’s best interests as an explicit and mandatory requirement in placement decisions.  

1.8 Given the strong evidence of the health benefits of breastfeeding and international consensus that breastfeeding should ideally continue well past the age of six months, the Commission views the Bill’s extension of the time period that children may be accommodated with their mothers in prison, as a significant improvement on the status quo.  In addition, the Commission considers that the amendments that the Bill makes to the authorisation process; the stipulation for provision of appropriate facilities; and the requirement for parenting education to be undertaken are all positive changes in terms of the protection and fulfilment of the rights of imprisoned mothers and their children.
2. HUMAN RIGHTS ISSUES IN THE BILL
The right to breastfeed

2.1 The human rights associated with breastfeeding include the right to food and the right to health, women’s rights, children’s rights and issues of privacy and family responsibilities.  
The human right to food and nutrition, including breastmilk, is well established in international human rights principles and law. The Universal Declaration of Human Rights (Art. 25(1)), the International Covenant on Economic, Social and Cultural Rights (Art. 11), and the International Covenant on Civil and Political Rights assert the rights to adequate standards of living, to food, life, survival, and development. The Convention on the Elimination of all Forms of Discrimination Against Women (CEDAW) (Art. 11 & 12) protects women from discrimination because of the responsibilities of motherhood. Most explicitly, the Convention on the Rights of the Child (CRC) sets out the rights of children to proper nutrition and health care, while highlighting the importance of their parents’ education on “basic knowledge of child health and nutrition [and] the advantages of breastfeeding” (Art. 24).
 

2.2 In addition to the international human rights instruments listed above, there are a range of international declarations, statements and initiatives that further help to give meaning to these rights.  These include the so-called Innocenti Declaration, the Quezon City Declaration and the World Health Organisation’s Global Strategy on Infant and Young Child Feeding.

2.3 In New Zealand, measures to protect and promote breastfeeding include:
· Protection against discrimination (on the grounds of sex) under the Human Rights Act 1993

· The establishment of a National Breastfeeding Advisory Committee, a National Breastfeeding Advocate and implementation of the Baby-Friendly Hospital Initiative and Baby Friendly Community Initiative

· Production of publications promoting breastfeeding and breastfeeding rights by the Ministry of Health, Department of Labour and Human Rights Commission.

2.4 The Commission regularly receives complaints and enquiries regarding the right to breastfeed.  Since 2002 it has received 37 enquiries and 12 complaints relating to breastfeeding.

2.5 In 2004 the Commission developed a set of principles (‘the principles’) that could be applied to those organisations or agencies that are considering how to best protect the right to breastfeed. This built on two existing principles that the Commission had been using to deal with complaints and enquiries concerning breastfeeding.  

2.6 In formulating the principles, the Commission examined relevant human rights standards, overseas legislation and case law, domestic developments, and consulted with Government agencies, MPs, women's health organisations, other NGOs, individuals, and international experts.  The research and the resulting principles were published in February 2005 in a report entitled The Right to Breastfeed, which is attached to this submission as Appendix 1.  

2.7 The principles are:
1. A woman has a right to breastfeed and is protected from discrimination for breastfeeding under the HRA and international law
2. The Commission should support and promote the right to breastfeed
3. When considering breastfeeding complaints, a broad analysis should be used for comparisons across groups
4. A woman should be permitted to breastfeed where she and her child or children would otherwise be permitted to be
5. The right to breastfeed should not be limited by any individual, group or party, unless that intervention is based on evidence of significant detriment to either the mother or child
6. Breastfeeding should, generally, be considered to be in the best interests of the child but in most circumstances parents should be allowed to determine what is in the best interests of their child with respect to infant-feeding
7. The approach to breastfeeding discrimination should encompass the view that breastfeeding mothers and their babies form an inseparable biological and social unit. 

2.8 Following the publication of the report, the Commission convened a special forum to examine how to strengthen this right in New Zealand.  The forum participants included an international expert on the right to breastfeed, as well as representatives from a range of government and non-government organisations.  The forum produced a final statement that included recommendations for further actions to protect and promote breastfeeding rights.  A copy of the final statement is attached as Appendix 2.
2.9 Recommendations proposed at the forum by international breastfeeding rights expert Professor George Kent from the University of Hawai’i, included the establishment of an interagency working group to address, among other things, “Maternity protection, to support child feeding in the workplace, prisons and other institutions”.

2.10 Since then the National Breastfeeding Advisory Committee was established, meeting for the first time in June 2006.  Its members include a wide range of experts including Māori and Pasifika representation.  The Advisory Committee is responsible for “leading and co-ordinating the national breastfeeding plan, which will identify barriers to breastfeeding and look at opportunities for encouraging more women to breastfeed their babies… [and] will also help address inequalities by creating supportive environments to increase breastfeeding rates and maintaining breastfeeding duration”.

2.11 The Commission’s 2005 report on the right to breastfeed and subsequent special forum on the topic, recognised that the right to breastfeed needs to be strengthened in New Zealand, through both legislative and non-legislative means.  

Rights of the Child 

2.12 As noted above, the rights of children are set out in the United Nations Convention on the Rights of the Child (CRC).  Some of the rights and responsibilities that are relevant to this Bill include:
· Ensuring that children are protected against all forms of discrimination or punishment on the basis of the status or activities of the child's parents, guardians, or family members (Art. 2)

· Ensuring that the best interests of the child are a primary consideration in any decisions affecting them (Art. 3)
· Children’s rights to survival and development (Art. 2) and the State’s obligation to ensure children are given such protection and care as is necessary for their wellbeing (Art. 3) 
· Children’s rights, as far as possible, to know and be cared for by their parents (Art. 7); the obligation of the State to ensure that a child is not separated from his or her parents against their will, unless that is properly determined to be necessary for the best interests of the child; and where such separation occurs, to respect the right of the child to maintain regular direct contact with their parents (except where contrary to the child’s best interests) (Art. 9) 

· Children’s rights to special protection and assistance from the State when temporarily or permanently deprived of their family environment (Art. 20)

· The right to the highest attainable standard of health; ensuring appropriate pre-natal and post-natal health care for mothers; and ensuring parents are informed, have access to education and are supported in the use of basic knowledge of child health and nutrition and the advantages of breastfeeding (Art. 24)

· Children’s rights to a standard of living that is adequate for the child’s physical, mental, spiritual, moral and social development (Art. 27); and their rights to engage in play and recreational activities appropriate to their age (Art. 31).

2.13 The realisation of these rights will be significantly affected by the imprisonment of a child’s parent.  However, the CRC obliges States to ensure the realisation of all the rights in the CRC for all children, regardless of the status of their parents.  Children of imprisoned parents should not be discriminated against or punished as a result of the deprivation of liberty of the parent.  Ultimately, a child’s right to be breastfed, and the acknowledged health benefits which that entails, should not be curtailed because of the imprisonment of the child’s mother.  

2.14 Equally, where children are accommodated with their mothers, ensuring the fulfilment of their rights to health, to care and protection, development, play and recreation, and to an adequate standard of living, remain of the utmost importance.  
Other human rights issues
2.15 International human rights standards state that all people who are deprived of their liberty retain their fundamental rights, except for those limitations directly linked to the fact of the deprivation of liberty.  Article 10 of the International Covenant on Civil and Political Rights (ICCPR), states that “all persons deprived of their liberty shall to be treated with humanity and respect for the inherent dignity of the person”.  Further comment on this principle has been provided by the United Nations Human Rights Committee, which has noted that:
“Persons deprived of their liberty … should not be subjected to any hardship or constraint other than that resulting from the deprivation of liberty; respect for the dignity of such persons must be guaranteed under the same conditions as for that of free persons. Persons deprived of their liberty enjoy all the rights set forth in the Covenant, subject to the restrictions that are unavoidable in a closed environment.”

2.16 International standards also recognise the special protection needs of women in detention, and particularly pregnant women and mothers.  The Human Rights Committee has noted that: 
“Pregnant women who are deprived of their liberty should receive humane treatment and respect for their inherent dignity at all times, and in particular during the birth and while caring for their newborn children; States parties should report on facilities to ensure this and on medical and health care for such mothers and their babies.”

2.17 This submission focuses mainly on the contribution that the Bill makes to the promotion, protection and support of breastfeeding rights.  The Commission notes that the range of human rights issues are canvassed more fully in Marlene Alejos’ paper entitled Babies and Small Children in Prisons,
 which examines the international human rights framework as it may be applied to children living with their mothers in prison, and which proposes ‘Suggested guidelines for drafting legislation, regulations, policies and programmes regarding babies and small children residing in prisons’.  

2.18 Some of the issues highlighted in that report, and which should be given close attention in the implementation of this Bill, are:

· The importance of giving primacy to the ‘best interests of the child’ principle in any policies concerning the placement of children in prison, and of using the CRC as a basic reference;

· Training for prison staff in dealing with children and in human rights issues, as well as provision of education and support for parents;

· The importance of monitoring the situation of mothers and children in prison, and evaluating the impact of the ‘incarceration’ on the child; 
· The need for further and better research into the issue of children in prison, and into alternatives to imprisonment for mothers with small children.

3. PROVISIONS OF THE BILL

3.1 Significant elements of the Bill are that it:

a) Requires the best interests of the child to be considered in decisions concerning the placement of babies with their mothers in prison

b) Extends the period during which mothers are allowed to keep their babies with them in prison, from six months to 24 months

c) Requires “appropriate facilities” to be provided

d) Requires participating mothers to undertake parenting agreements and parenting education.

3.2 Looking at the Bill in light of the principles on the right to breastfeed, and the human rights considerations set out above, the Commission makes the following comments in relation to each of those elements.

Best interests of the child

3.3 The Bill gives prominence to the best interests of the child, and makes this a mandatory consideration.  The Commission strongly supports this aspect of the Bill, which accords with the ‘child centred approach’ promoted in the CRC.

3.4 The Commission’s principles in relation to breastfeeding rights, specifically principles 5 and 6 are of particular relevance here, and can be applied when determining whether requests for placements are in a child’s best interest.

Principle 5:

The right to breastfeed should not be limited by any individual, group or party, unless that intervention is based on evidence of significant detriment to either the mother or child; 

Principle 6: 

Breastfeeding should, generally, be considered to be in the best interests of the child but in most circumstances parents should be allowed to determine what is in the best interests of their child with respect to infant-feeding
3.5 Application of these principles should weigh in favour of placements being approved where the child is to be breastfed.  The Right to Breastfeed report notes that:

“in respect to both international agreements and a plethora of medical evidence that supports breastfeeding for children according to the WHO standards … prima facie, limiting the right to breastfeed would violate the best interests of the child.”

3.6 This does not mean that women should be compelled to breastfeed where they choose not to, but rather that they should not be prevented from doing so and should be enabled to make an informed choice.
  

3.7 Nor does it mean that placement requests from non-breastfeeding mothers should be declined.  While the Commission has focussed in this submission on the right to breastfeed, it notes the comments by Sue Bradford MP, that her aim in introducing the bill was “to see mothers given the chance to keep their babies with them, even if they are unable to breastfeed at all, or choose to stop breastfeeding before the two years are up, as in fact most women do”.
  
3.8 Applying a child centred approach should ensure that the benefits of breastfeeding are weighed alongside the child’s rights to parental care; the effects on the child of separation from the mother; and any risks to the child’s health, safety or development.
3.9 The Bill’s more prescriptive / less discretionary approach to the decision making process around placing babies with their mothers (whereby the Chief Executive must approve a placement if it is in the best interests of the child and certain other conditions are met), should better ensure that the child’s best interest are given primacy, and that the right to breastfeed can not be “used as a tool of prison discipline”.

Extension from six months to 24 months

3.10 The Commission supports the proposed extension to the present six month age limit.  Extending the period that mothers and babies can remain together is a significant improvement that will clearly assist to enhance and support breastfeeding rights, and reduce the limits placed on those rights by outside parties.  The extended age cap is much more in accordance with international standards that promote the benefits of continued breastfeeding for up to, and beyond, two years.  
3.11 Principle 5 – that the right to breastfeed should generally not be limited – is again relevant here.  Discussion of this principle in the Right to Breastfeed paper notes: 

The Quezon City Declaration developed the aim that no woman should be prevented from breastfeeding.  …There is some international agreement on the principle not to limit breastfeeding unless there is clearly evidence to demonstrate serious detriment.  …Age of the child is not a good reason for limiting the right, although the Scottish legislation put a two-year age cap on its protections for the right to breastfeed in public.  It is noteworthy that the WHO recommends exclusive breastfeeding (no other food or drink) for infants up to 6-months old and complementary breastfeeding (with progressive introduction of other food and drinks) for children for “two years and beyond.”

3.12 Principle 7 also supports the view that the breastfeeding mother/child “inseparable biological and social unit”, should not be disrupted, for however long breastfeeding continues.

Appropriate facilities

3.13 This provision reflects a greater focus on the best interests of the child and their rights to an adequate standard of living.  The provision strengthens the current requirements contained in the Corrections Regulations 2005 (reg. 172(1)), which state that mothers with babies are to be accommodated in suitable facilities “as far as practicable”.  Accordingly, the Commission views the amendment as a very positive step, and one that is crucial to ensuring that the rights of children residing in prisons are fulfilled. 
3.14 The Commission considers that, to ensure children’s needs are met, “appropriate facilities” should be: separate, clean, safe, drug-free, child-friendly and as “home-like” as possible, and should include sufficient outdoor space and facilities.  Independent monitoring of the facilities should also take place regularly.
 
Parenting agreements and parenting education
3.15 The Commission supports the parenting education requirements in the Bill, particularly in light of Article 24(1)(e) of the CRC, which obliges States to “ensure that all segments of society, in particular parents and children, are informed, have access to education and are supported in the use of basic knowledge of child health and nutrition, the advantages of breastfeeding, hygiene and environmental sanitation and the prevention of accidents”.  
3.16 The Commission notes that a National Breastfeeding Advisory Committee was established by the Ministry of Health earlier this year, as part of its programme to promote and support breastfeeding.  The Commission suggests that this Committee could provide valuable input to the development of parenting education programmes for mothers in prison. 

4. CONCLUSION

4.1 For the reasons stated above, the Commission supports the Bill, and welcomes the additional protection and support of the right to breastfeed that it provides, and the greater prominence that it gives to the best interests of the child.
4.2 The Human Rights Commission will continue to take an interest in promoting the right to breastfeed, and welcomes the opportunity to give its strong support to legislative changes that protect, promote and support breastfeeding rights in New Zealand. 
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