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PRESENTER (KATHRYN RYAN): Right now time for the story of the Nelson woman who's won a gender discrimination case against Talley's Fisheries. She hopes her example will make other women stand up for their rights. The case involved a practice at Talley's processing plant in Motueka in 2001 where lower paid fish trimmer roles were assigned to women while men got the higher paid fish filleting roles in what the Human Rights Commission describes as a landmark case. The High Court has ruled the jobs were substantially similar and that Talley's had discriminated against complainant Caitlin Lewis by paying her less money because she was a woman. Now Talley's had appealed the case at the High Court after a Human Rights tribunal decision in 2005 which awarded compensation to Ms Lewis and her partner Brent Edwards who was not re-employed at the factory after the complaint was laid. Talley's director Andrew Talley is reported as describing the decision as ludicrously PC, pathetic and a joke. We'll have a statement from him later and we'll be also talking to lawyer Catherine Rodgers from the Office of Human Rights Proceedings, but first we hear from Caitlin Lewis. I spoke to her just before we came on air and began by asking her if she knew there was a difference in pay rates for men filleters and women trimmers when she took the job.

CAITLIN LEWIS (COMPLAINANT): No I wasn't actually and um, the starting rate that was quoted to us in the interview was actually, turned out to be the, the rate that um, my partner would end up on. I was on a lower rate so I was quite surprised when I um, got my first pay cheque.  

PRESENTER: Did you do anything about it at that time or did you just think oh well, that's just the way it goes. 

LEWIS: Well, um, no I didn't do anything about it at that time. Um, well I was unhappy about it and, um, a lot of other people working there were also very unhappy about it. But, um, I didn't do anything about it at the time no.

PRESENTER: So what led you then to... to take an issue with this.

LEWIS: Um, I just decided that something should be done about it I suppose. And, um, you know, it's a... an un-unionised site and we were mostly casuals. During the Hoki season they'd take factories... fish factories take on a lot of casuals so there was this kind of feeling of don't, don't rock the boat because you might not get your job back next year. And, um, I um, you know, didn't really have anyone to go to, management was quite unapproachable and we, we didn't have any representation you know, through a union or anything. So I thought oh I'll just a make a phone call to the Human Rights Commission. And, um, yeah that's how it all started.  

PRESENTER: So just to make this clear you didn't approach Talley's before you went to the Human Rights Commission.  

LEWIS: No I didn't.

PRESENTER: When you got in touch with the Commission what was their immediate response.  

LEWIS: Well, you know, you sort of get sent out a form and then they contact the, you know, they obviously contacted Talley's and um, yeah they just sort of do this investigation I suppose.

PRESENTER: Were Talley's co-operative..

LEWIS: Um, I'm not sure you'll have to talk to... to the HRC about that. I, I don't know how co-operative they were, no.

PRESENTER: Did they talk to you about it.  

LEWIS: No.

PRESENTER: So there was a... a silence going on while this matter was investigated, that must've been quite unusual.

LEWIS: Look I wasn't working at Talley's when I, when I'd, you know, by the time the whole complaint had been investigated I wasn't working there anymore.

PRESENTER: But you wanted to pursue it even though you'd left.

LEWIS: Yes.  

PRESENTER: What was the ah, feedback from your co-workers who were still in that situation. Was there any feeling that you were rocking the boat and this is exacerbated by the fact that actually you weren't there anymore so that there weren't repercussions for you but of course there might've been for the women still working there. 

LEWIS: No, everyone was really supportive and, um, you know it was, you know, ideally this would've been good if, if a whole lot of us could've made the complaint but, um, you know, a lot of people there had lots of family members working there and, you know, it was really... I was in a better position than most people to make a complaint because I only had my partner's job security to worry about and I didn't have extended family and um, you know, I didn't have a mortgage to pay and I didn't have kids to worry about supporting. And so, you know, I was, I was in a better position, an easier position to make the complaint and deal with the consequences. I didn't imagine that the consequences would be, you know, didn't realise that they, they wouldn't ah, re-employ my partner and I thought oh no surely they will, you know, it's not that bad.  

PRESENTER: If you had had any feedback from your workers there saying look please don't do this, would you do you think have stopped the investigation or were you quite determined that this needed to be addressed.  

LEWIS: Um, I think I would've listened to them, yeah. And um, but I never got that, I never got that message, you know, no one ever said that.

PRESENTER: In terms of the jobs the... the roles I think are male filleters and the women trimmers and there's a pay difference between those. Is there actually in reality any great difference between the jobs in terms of skill or strength or anything like that or are they directly comparable.  

LEWIS: I think they're comparable and um, I mean really at the end of the day the whole issue was about the fact that the way that the place... the factory was organised and the pay structure, as a woman when you walked out the gates at the end of the pay week you always had less money in your pay packet than a man and, um, yeah there were a lot of couples working there and that $40 or $50 made a big difference to, you know, a family that's you know, they have combined income at the end of the week. And um, you know, I mean Cathy would be able to go into the technicalities of, of the two jobs, comparing the jobs a lot better than I can.  

PRESENTER: To take on a company of this size in particular was a very brave thing to do. Were you ever anxious or overwhelmed at the enormity of what you were taking on.

LEWIS: Yes, you know, because we did sort of feel, end up feeling quite uncomfortable living in Motueka and sort of you know, when, when we realised that you know Brett wasn't going to be re-employed because of my complaint and, you know, he was good at his job, he had a good work record. And, um, you know, we did worry about the consequences of actually being seen with friends that work there, you know, we worried about how this was going to affect friends of ours that work there or... so it was, was you know, it wasn't easy and um, we really, we had to move to Nelson to... to work at a different factory really. And we used to come back and do the apple season, we did (unclear) for two years and did the apple season in March. But we you know, it meant we had to move around quite a bit.

PRESENTER: Did the company give Brett a reason why they didn't re-employ him if as you say he was good at his job.

LEWIS: Um, no not really, no.  

PRESENTER: And how did he feel about that because as you say you'd, you'd hadn't anticipated that he would, ah, be impacted on by what you were doing.

LEWIS: Yeah well, well he was, he was really upset about it because he enjoyed his job and you know, he loved the people he worked with and um, you just wouldn't think you know, really my complaint didn't have anything to do with him at that stage. And, um...  

PRESENTER: But did he support your stand.

LEWIS: He did, he did. But you know, he hadn't... he wasn't actually part of my complaint, my initial complaint. And he'd you know, he did support me but, um, you know, that was a private matter I didn't think the company would know that, you know, that we lived together and so, and actually choose to punish him in some way.  

PRESENTER: Did you ever consider, Caitlin, just flagging it away, did it ever kind of threaten to just get too hard. 

LEWIS: It was hard but really it's, you know, once we'd started it it was well we've got to see it through and it's taken quite a long time. 

PRESENTER: It sounds like you're glad though that you stuck with it and made a stand. Do you think this has been important.

LEWIS: Yeah I think it is and I mean it's, we're very lucky to have things like the Human Rights Commission because, you know, in a lot of countries they don't and, um, really they've done all the work, you know, we've just, you know, I mean it's been difficult for us but I mean they do all the work and they're very supportive.

PRESENTER: And the feedback you've had from workers at Talley's because you've clearly still got connections there. Have things improved.

LEWIS: Yeah, yeah they actually started to, um, change after the initial complaint and, um, yeah there has. 

PRESENTER: These court cases, you know, you have a win and then it's appealed so you've got another long wait and now finally the Tribunal has upheld,  um, that appeal. Such a long process. Do you feel vindicated though. 

LEWIS: Yeah well I'm... I'm happy with the results.

PRESENTER: This is being touted as a, a landmark court case, that's quite a big statement too. Does that mean much to you, I mean on a personal level.

LEWIS: Not, well it does. I mean I suppose, you know, this is... pay equity is an issue that affects part of the country. Well it affects  everyone indirectly in the end I suppose. So it's, I don't, yeah, I mean I think it's great but it will be interesting to see how it really, you know, if it really changes anything or, you know.

PRESENTER: Yes and if it goes beyond that one, that one company if other employers take this on board, you'd be hoping so obviously.

LEWIS: Oh yeah that would be great. 

PRESENTER: We've been trying to reach Talley's, so far no luck but in the Press, in the Herald this, um, in the last couple of days, I don't know if you have seen the quote from, ah, your former boss Talley's Fisheries boss, Andrew Talley, saying pole dancing is a job best suited to women, fish filleting on the other hand is a job for the blokes. It doesn't really sound like there's been any great change in culture. He's essentially calling this ruling a joke. 

LEWIS: Yeah, ah, difficult to sort of know what to think about that. So I mean on the one level some people could find that quite offensive and then on the other hand it's kind of funny. It's sounds like something Borat would say or, um, I don't know, I don't know. I mean maybe they don't understand the issue and, you know, they did have an opportunity to go into mediation and right at the beginning there didn't have to be this whole palaver if they'd, you know, chosen to do that and maybe if they had done that they would have understood what the issue really is and that is that, you know, it's... you should treat your workers fairly. 

PRESENTER: Yeah I mean it's interesting isn't it. To call it a court decision like that pathetic and a joke sends a different kind of message doesn't it don't you think to employers.

LEWIS: Yeah I suppose it does and, um, I mean I don't know if that's a particularly considered, you know, it doesn't sound like a very considered comment to me because, um, this is important and, um, you know, I don't think it's a joke and I don't think it's, you know, PC to treat your workers fairly.

PRESENTER: Yes I am not sure there's a lot of PC happening here at the moment with those kind of comments. Would you recommend to others if they found themselves in a similar situation, Caitlin, to take a stand.

LEWIS: Yeah I would and, you know, not all complaints that you take the Human Rights Commission sort of end up going through this, you know, this has been, you know, quite a big thing and lots of media attention and stuff and they don't always. You know, sometimes they can just be results of mediation which is great, you know. I mean you can, I mean it's the same result in the end. It just really depends on... on the person or the company or the person that you're making the complaint against, you know, how far they are going to take it, whether they're going to accept mediation and I mean I prefer the mediation option myself but, um, yeah I didn't have much choice here. 

PRESENTER: If you found yourself in a similar situation again would you fight it again.

LEWIS: I don't know. It's been a long time and I don't know, that's a tricky question isn't it. I think I'm a little bit over it for the moment.

PRESENTER: Well that's Caitlin Lewis and she's entitled to be over it, I think, after six years. Now we did try to get a comment from Talley's but the company says it doesn't wish to debate the issue in the media. Company spokesman Andrew Talley told us they don't accept the High Court judgement. He says it seems to be saying that employers always have to have a gender balance regardless of the fact that some jobs are more suited to men than women and vice versa. He told our producers that it would be like All Black coach Graham Henry having to have an all female front row. Well, with response to comments like that and with more details of Caitlin Lewis' campaign against gender discrimination at Talley's we're joined by lawyer Catherine Rodgers from the Office of Human Rights proceedings. Good morning Catherine.

CATHERINE RODGERS (LAWYER, OFFICE OF HUMAN RIGHTS PROCEEDINGS): Good morning.

PRESENTER: Six years, we've been waiting a jolly long time for this finding.

RODGERS: That's right, it's been a long haul. The... um, Caitlin Lewis went through the Commission's processes and Talley's wasn't willing to mediate or discuss the complaint and the Commission does give parties in all cases a chance to resolve things at an informal and often confidential level. Talley's chose not to do that. When complaints can't be resolved people can come to my office and we look at whether the case is appropriate to take to the Human Rights Review Tribunal and this one was clear that it was a good case, an important case and Caitlin and Brett have struggled through four years as we've gone through the court process, first through the Tribunal and then to the High Court. 

PRESENTER: A long haul. Let's have a look at that original complaint when she, she told us she rang up the Commission and lodged a complaint. What was the basis of that original complaint of hers. 

RODGERS: The original complaint concerned, the clear segregation at Talley's between men and women being allocated roles clearly on the basis of gender. Although there were some exceptions in the filleting and trimming, some men trimmed occasionally, some women filleted occasionally. Overall there was a clear segregation. There was no choice about moving between the roles. Even experienced trimmers, women who had used a knife for two or more years and were very competent using a knife could never move into that filleting position. That was reserved for men and even though the High Court has now found that the roles were substantially similar the two roles were paid quite differently.

PRESENTER: Well this clearly had been going on for some time. It makes you wonder that if Caitlin hadn't taken this case whether it might still be happening.

RODGERS: Absolutely. We didn't allege that Talley's intended to discriminate and what we see in other cases as well as this case is that practices develop and assumptions are made about men and women's roles and Andrew Talley says some jobs are best suited to one gender than the other. Well the Human Rights Commission would say that's very few jobs. Most jobs, men and women can do, or some men, some women. The essence of discrimination law is that employers and others, but employers should not be making assumptions on the basis of stereotypes. They should test the skills when people come in for jobs. They should test for the skills that are necessary for the jobs and not make the assumptions. Talley's demonstrated a workplace that wasn't critical at assessing what skills were needed. They had a man or woman walk in the door and they sent them off down different roads simply according to gender and the High Court has upheld that finding. 

PRESENTER: This can't be the only employer in the whole of New Zealand who does this can it surely.

RODGERS: It's the worst case that I've seen in six years in my work at the Commission though my office does only get to see the tip of the iceberg. Many complaints are resolved at the mediation stage through the Human Rights Commission although gender discrimination not just of this does remain fairly high in terms of the numbers of complaints made to the Commission. I think it's outranked only by disability and race.

PRESENTER: Well I think... there's going to be a large degree of outrage about the pole dancing, um, kind of comments from Andrew Talley but let's have a look at one of the things he said to us that this decision seems to say that employers always have to have a gender balance regardless of the fact that some jobs are more suited to men than women and vice versa. Now you said before that there's a very few jobs in that situation. But when that is the case is it, is it fair enough. Employers surely do have to have the right to decide the gender balance.

RODGERS: Well the Human Rights Act emphasises that jobs that are done in similarly, substantially similar circumstances and require substantially similar skills you can't say I want a man or a woman, um, you have to allow people equal opportunity. It's not about gender balance. Someone asked me are we heading for 50:50 men and women in every job in the country and that's not what discrimination law is about. It's about equal opportunity, it's about people being able to make choices on the basis of their skills and being assessed by potential employers on the basis of skills not their gender and not on the basis of stereotypes. In this Talley's case for example there was much ado in hearing from the Talley's witnesses about heavy lifting and only men can lift heavy weights. Well firstly the filleting role only in some cases did the people doing that role have to lift weights in excess of 20kgs but on... the main point is that many women can lift those weights. Many men can lift those weights but women can too and there was a fascinating piece of evidence from Caitlin about a man who started at Talley's when she was there who was a jockey. So very small of stature but that male assumption that men can lift heavy weights meant that he was assigned to a role which, um, he couldn't do and the women in the factory assisted him to lift their heavy weights, taking them away from their own work. It shows how employers actually interrupt their own production by making assumptions that just don't go across genders as Andrew Talley would have you believe.

PRESENTER: Caitlin hopes that this will encourage other people in a similar situation to take a stand and yet I wonder how many people would look at this time lapse, if you like, of you know, four to six years and go oh I'm just not sure I can be bothered and this might not even be the end of the story I understand. 

RODGERS: It might not even be the end of the story. Talley's are entitled to appeal and yes court processes are lengthy. I encourage people, however, to make a complaint to the Commission, people dealing with similar situations or any discrimination issue. I think what Caitlin said is important to remember many cases get resolved at mediation. The Commission gets employers and employees or ex-employees together, have a mediation and settle the issue. Very few get to court and I think it's important though to take cases to court so we have this sort of publicity. The public can debate these issues and we do often see people like Caitlin and Brett who are willing to put the slog in and go through the process. It's entirely free so there's no money issue for them and certainly our office does our best to support people all the way through the process.

PRESENTER: The thing is though there's a culture to change as well. So you can have a court ruling but these comments by Andrew Talley in the media and to us indicate that when he's calling it a joke that that doesn't help the cause, it doesn't indicate to me that they've embraced it and I think part of the ruling is that they're supposed to undertake human rights training for its managers and to implement an equal employment opportunity policy. But how effective is that going to be when the boss seems to say oh this is just a waste of time it's a joke. 

RODGERS: Well I think that's important as part of settlement and I need to just correct one thing you said the Tribunal at first instance didn't award compensation and these other remedies. Talley's agreed, um, in settlement before we went to the High Court should they lose to pay compensation including money for the differential between what Caitlin was earning and what she would have earned and I think that's an important principle. They also agreed to, um, train their managers about the Human Rights Act and implement an EEO policy and at the hearing itself their lawyer stood up in the Tribunal and said that Talley's were taking steps to desegregate their workforce. Now if all those have occurred and I hope they have occurred then that is somewhat inconsistent with what Andrew Talley is saying now. So I hope that the factory and the way it's operating now isn't actually reflective of their director Andrew Talley. 

PRESENTER: How confident, Catherine, are you that this decision, as I say it could still be appealed, you know, there are other options available to the company. It seems to me that they may be considering their options. How confident are you that this sends a strong message that other employers will listen to. 

RODGERS: Well I think this type of publicity cannot be good for a company. I might say personally I have not purchased Talley's products since I became aware of this case and instead what I purchase is Sealord's products because evidence was given, Caitlin and Brett moved to Sealord's for a short time, exactly the same type of processing plant, same industry, competitors and yet at Sealord's filleters and trimmers are mixed so Andrew Talley says men can fillet. Well at Sealord's men and women fillet and trim. The two roles are paid the same with only differences according to seniority and experience and we said in the Tribunal that's the way it should be. So Andrew Talley my view is showing a bit of an old fashioned attitude and perhaps that will have an effect, this publicity will have an effect on, um, their place in the market. It certainly is something that I'm wary of when I'm in the supermarket looking for fish products. 

PRESENTER: Just finally it's also significant I understand that the High Court ruled in favour of a complaint of victimisation against Caitlin's partner Brett. She mentioned this in the interview we had before. But I understand that this is quite unusual.

RODGERS: It is unusual. Victimisation complaints do happen. Usually the person who's made a complaint, if they're still in the workplace, um, they are victimised to some extent. Victimisation is retaliation, if you like, the making use of your rights under the Human Rights Act. This is the first one I'm aware of where a relative or associate of a complainant was victimised and I think that sends a strong message too that, um, and bad publicity for Talley's that they cannot be pleased the management generally that the High Court has upheld a ruling of victimisation. We're talking a low wage economy in Motueka, employment opportunities were far and few between and this young man who was good at what he'd done, he's received commendations from Talley's beforehand, they were petty enough to refuse to hire him the next hoki season simply because his partner was raising the issue about pay. That's not good for any company. 

PRESENTER: You've mentioned compensation. Just quickly we should perhaps point out that we're not talking hundreds of thousands of dollars here and this is not about the money really is it.

RODGERS: It was never about the money for Caitlin and Brett. They wanted things to change at Talley's. They wanted other people to not have to experience the discrimination, other women, and money has never been big on their agenda.

PRESENTER: So we are just talking about a few thousand dollars really are we.

RODGERS: It's somewhat over the $5,000 they originally claimed.

PRESENTER: Excellent Catherine Rodgers thank you very much. Catherine is a lawyer with the Office of Human Rights Proceedings. I guess we have to wait and see what an impact it makes but, um... valiant effort after all those years to come to a decision.
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